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Executive Summary

This research undertaken for the Disability Rights Commission had
two key aims, which were to establish, in the context of social
housing, what is known about:

o the extent to which disabled people are victims of
harassment and anti-social behaviour and the effectiveness
of strategies by social landlords to address this; and,

o the extent to which a person's impairment or associated
behaviour is being interpreted as constituting anti-social
behaviour.

Key Findings

o Despite weaknesses in the published studies, there is
extensive evidence to show very high rates of
susceptibility by disabled people, particularly those with
mental health disabilities, to becoming a victim of anti-
social behaviour, often as a result of their impairment.

o Little is known about the impact of the ever increasing
number of legal remedies on disabled people living in
social housing, although there is reliable evidence which
suggests that disabled people living in social housing,
particularly those with learning difficulties or mental health
problems, comprise a significant proportion of those
individuals who are subject to interventions designed to
tackle anti-social behaviour.

o Young people with mental health disorders and learning
difficulties may be disproportionately subject to ASBOs,
but little robust empirical evidence is available about the
context and use of ASBOs in those circumstances.

o The evidence base as to how social landlords respond to
either victims or perpetrators of anti-social behaviour who
are disabled is very weak, as monitoring and reporting on
this is limited and around half of landlords do not include
consideration of disability within their anti-social behaviour
policies. Landlords are therefore likely to be unable to
evidence whether they comply with their disability equality
duty in this area of work.



o Over half of landlords reported having considered the
impact of ss. 22 — 24, DDA 1995 on anti-social behaviour
action they were taking more than five times in the
previous 12 months. This indicates an awareness of the
applicability of the DDA amongst social landlords, and
that it is not an uncommon occurrence for landlords to be
considering its application. We do not have any evidence,
however, as to the proportion of cases to which it is
applied or the affect of its consideration.

o Guidance from central government on the interaction
between anti-social behaviour and disability is limited and
does not assist social landlords in developing local
policies

Research Context
Concern with anti-social behaviour has increased over the last ten
years and been accompanied by an explosion of the use of legal
remedies to tackle such behaviour, many of them exclusive to social
landlords. At the same time the Disability Discrimination Act (DDA)
1995 placed disability rights firmly on the agenda for the first time,
and required that landlords did not discriminate against disabled
people by eviction or by subjecting a disabled tenant to any other
detriment without justification (DDA 1995, s.22 - 24). Perhaps more
significant, however, have been the amendments to the DDA 1995 by
the Disability Discrimination Act 2005, which has placed a general
duty on local authorities and registered social landlords when carrying
out their functions to have due regard to the:

o promotion of equality of opportunity between disabled people

and other people
o elimination of discrimination that is unlawful under the DDA
1995

o elimination of harassment of disabled people that is related to
their disability
promotion of positive attitudes towards disabled people
encouragement of participation by disabled people in public life
o taking of steps to meet disabled people’s needs, even if this

requires more favourable treatment.

o O

Research Methods
The research has four key strands:



e A critical review of the literature relating to disabled people’s
experiences of harassment and anti-social behaviour within the
social housing environment in Britain.

e An analysis of policies and procedures at both a national and
local level of local authorities and registered social landlords
(RSLs).

e A small-scale survey of social housing providers.

e Consultation through three focus groups, with housing
providers, disabled people and carers.

National Guidance
The research examined a range of documents published at a national
level:

Welsh Assembly Government (2005). Anti-social behaviour:
policies and procedures — code of guidance for local authorities
and housing associations. Cardiff, Welsh Assembly.

ODPM (2004). Anti-social Behaviour: Policy and Procedure.
London, ODPM.

Housing Corporation(2004). Anti-social behaviour: policy and
procedure. London, Housing Corporation.

Scottish Executive (2004a). Guidance on Antisocial Behaviour
Strategies. Edinburgh, Scottish Executive.

Home Office (2006) A Guide to Anti-social Behaviour Orders

Scottish Executive (2004b) Guidance on anti-social behaviour
orders

It was found that, although disability is generally mentioned in
Guidance, there is very little detail as to how agencies should
address anti-social behaviour where either the victim or the
perpetrator is disabled. The Guidance is consistent in so far as it
advises on the requirement to comply with the DDA, but also in giving
very little assistance in how this should be achieved. Disability is
often encompassed into the category of vulnerability, and then often
only in terms of mental health problems, this means that the specific
legal issues which arise in relation to disabled people are not
addressed. In very broad terms most of the Guidance documents
recognise that disabled people may be particularly susceptible to
being victims of anti-social behaviour. Only the ASBO Guidance in



Scotland, however, recognises with more than a passing reference
that there are particular issues about disability and perpetrators of
anti-social behaviour, referring to the need for specific consideration
for those with autistic spectrum disorders and Attention Deficit
Hyperactivity Disorder (ADHD). Over two-thirds of landlords felt that
there was a lack of clear national guidance on this issue.

Policies and procedures at a local level

Just over half of all organisations responding to the survey reported
that they had no policy or procedure for dealing with disabled
perpetrators, a higher number of RSLs had no policy or procedure to
deal with disabled victims, although the position was slightly better
amongst local authorities and ALMOs. The findings from the survey
were borne out by the examination of documents, where a significant
number made no reference to disability at all. There does appear to
be a growing awareness of disability issues amongst social landlords,
although its impact in relation to anti-social behaviour has not yet
become apparent. Social landlords are moving to recording disability
of customers although this is not routinely linked to complaints of and
action taken to deal with anti-social behaviour. Thus although there is
evidence that social landlords are aware of the importance of
disability, in practice there is still a significant implementation gap in
ensuring that social landlords fully discharge their disability equality
duty.

National Guidance has not proved to be at a level of detail to assist
landlords in translating growing awareness into detailed policies and
procedures on the ground. Disability, where referred to in local policy
documents, is rarely defined and again we see it often encompassed
within vulnerability, and it is certainly not broken down by reference to
different impairments.

Our findings also raise questions around training and multi-agency
working. Although many social landlords are trying to establish
practices to ensure the equitable treatment of disabled people, there
appears to be a lack of awareness among housing staff about
disability and necessary knowledge about how best to treat
perpetrators of anti-social behaviour who are disabled. This is
compounded by deficiencies, in some local contexts, in partnership
working.



The use of legal action

There is a wide range of legal action which may be taken to combat
anti-social behaviour and harassment. The evidence would suggest
that in most cases when a legal order is sought it is granted.
However, in some instances social landlords may, prior to taking such
action, consider whether the prospective defendant is disabled and
the applicability of the DDA 1995, ss. 22 - 24. At the moment there is
no evidence as to how this affects decision-making by landlords,
although the evidence from our own survey is that it is relatively
regularly considered by them, with over half of landlords having
considered it more than five times in the previous 12 months.

Evidence of harassment and victimisation of disabled people

A number of studies have looked at levels of harassment and
victimisation amongst disabled people. These studies have a number
of weaknesses. A number involved self-completion postal
questionnaires. It is likely that these will tend to give higher levels of
reported problems. It is not always possible from the studies to be
precise about the behaviour which is involved as a number of terms
are used: harassment, victimisation, bullying. Nor in each case is the
time-frame over which the incidents have taken place clearly
specified. Nonetheless a consistent picture emerges from them all of
very high rates of susceptibility to behaviour which falls within
definition of anti-social social behaviour, and which is often targeted
at people because of their impairment.

The majority of studies have focused on those with mental health
conditions. These found extremely high levels of harassment and
victimisation for this group ranging between 47% and 60% of
respondents having been a victim of some form of harassment.
Where comparators with non-disabled persons have been used
(Berzins et al, 2003, Wood and Edwards 2005) these show that
harassment occurs more frequently for those with mental health
conditions than for those without.

Two studies focused on people with learning difficulties. The Mencap
research (1999) indicated an extremely high level of bullying in the
previous 12 months, with 66% of respondents stating that it
happened regularly (i.e. at least once a month). The smaller study by



Thurgood and Hames (1999) revealed that 16% had been hit by
neighbours.

Three studies (Market Research UK, 2003, DRC/Capability Scotland,
2004, GLA 2003) considered the experiences of people with a range
of impairments. The Market Research UK study shows the lowest
rates of harassment with between 25% and 22% of disabled
respondents reporting experience of harassment in public relating to
their disability. In the 2004 DRC study across the range of
impairments, 73% of respondents reported having been verbally
attacked and 35% physically attacked. Prevalence was highest
though amongst those with mental health conditions. In the GLA
study 50% had suffered abuse or bullying.

None of the evidence examines the experience of those with multiple
risk factors e.g. disability and race, although our own focus group did
include some people who fell into this category, and who felt it led to
multiple discrimination.

None of the studies examined set out to consider in detail the
responses of housing agencies to complaints of harassment, nor
specifically to differentiate between the experiences of tenants of
social housing and others. A number (Kelly and Mckenna, 1987,
Williams, 1995 and Wood and Edwards, 2005) do point to the
location of housing for disabled people (primarily in areas of poverty)
as giving rise to greater susceptibility to harassment. A number of
reports have considered police responses and found that reporting to
the police by those with mental health conditions or learning
difficulties may be particularly problematic for a range of reasons.
Where housing organisations are mentioned some of the same
problems seem to occur, with a lack of confidence in the responses of
such organisations. This was also reflected in complaints to the DRC
help-line and also in our own focus group. Given the higher rates of
disability amongst tenants of social landlords, and the indications in
the research reported here, there is a need for a more
comprehensive assessment of how social landlords respond to and
encourage confidence in victims of anti-social behaviour who are
disabled.



Evidence of use of the impact of anti-social remedies on
disabled people

Turning to what is known about perpetrators of anti-social behaviour,
Government policy requires that anti-social behaviour is a core
concern for social landlords and the overall numbers of anti-social
behaviour control measures served are constantly on the increase.
However, this review demonstrates that little is known about the
impact of these tools on disabled people living in social housing. The
focus of the work that there has been is on young people and anti-
social behaviour orders (BIBIC, 2007). The BIBIC research (2007)
indicates reasons to be concerned about the way that ASBOs are
being used against young people with mental health disorders and
learning difficulties. Further research is needed to 'get behind' these
statistics to examine, in detail, the ways ASBOs are utilised by
practitioners.

There is some reliable evidence which suggests that disabled people
living in social housing, particularly those with learning difficulties or
mental health problems, comprise a significant proportion of those
individuals who are subject to interventions designed to tackle anti-
social behaviour (Dillane et al, 2001, Jones et al, 2005, Nixon et al,
2006). This was corroborated by housing staff and other stakeholders
during the consultation phase of the review during which focus group
participants recounted several anti-social behaviour cases which
involved people with mental health problems and learning difficulties
including ADHD, Asperger Syndrome (AS), schizophrenia, autism,
brain injuries, and obsessive compulsive disorder (OCD). ADHD in
particular, is emerging as a central issue in debates about disability
and anti-social behaviour (Thapar et al, 2006) and, on the basis of
our review, we can say with some degree of certainty that a large
percentage of those subject to anti-social behaviour measures
appear likely to have or be given a diagnosis of ADHD.

In the consultation groups, disabled people and parents of disabled
people gave accounts of personal stories about inappropriate
responses to behaviour that is symptomatic of a particular condition.
While these testimonies are disturbing, there is a lack of robust
evidence as to whether disabled people are disproportionately and
inappropriately subject to anti-social behaviour control mechanisms
and what the implications of this are. In part, this is a result of the lack



of monitoring at a national and local level which means that there is
currently no way to investigate whether disabled people are over-
represented in the numbers subject to an anti-social behaviour
measure.

While our findings are not conclusive, they do point to evidence that
the subjects of anti-social behaviour interventions often have mental
health problems, learning difficulties and neurological disorders. This
raises crucial questions about the extent to which the use of
potentially punitive control mechanisms among vulnerable individuals,
many of whom are young people and children, can be justified.
ASBOs in particular could have drastic impacts on disabled people by
not only failing to address 'root causes' of disruptive behaviour, but
the effects of employing a regulatory mechanism that can have
exclusionary effects, and even result in a custodial sentence, may
serve to exacerbate their problems. This highlights an urgent need for
not only proper monitoring at a national and local level but also
qualitative research into the particular 'problems' that social landlords
seek to address through the use of anti-social behaviour control
measures, together with a critical assessment of the effectiveness
and impact of these (and alternative) tools in providing 'solutions’
from the perspectives of those subject to them.

Recommendations
The report makes a number of recommendations:

o Social landlords should ensure that their policies and
procedures incorporate mechanisms for identifying
whether victims and perpetrators are disabled so that
appropriate responses follow from complaints.

o As social landlords review their anti-social behaviour
policies and procedures they should consider the
implications of the disability equality duty. Such reviews
should be led by disabled users and should consider the
impact of anti-social behaviour policies on disabled
people. Procedures should recognise the higher levels of
harassment that disabled people are likely to be subject
to and include mechanisms to encourage reporting.
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Policies also need to incorporate consistent and
comprehensive monitoring procedures, which will enable
local practices to be monitored and also to be aggregated
at a national level.

Government guidance needs to be more comprehensive
in this area in order to assist social landlords in
developing their policies and procedures.

Those involved with the inspection of social landlords, the
Audit Commission, Welsh Assembly Government,
Housing Corporation and Communities Scotland can also
ensure that disability is included within the anti-social
behaviour agenda by making questions regarding the
impact of disability part of the inspection regime.

More care needs to be taken with the use of language on
this subject area, so that ‘disability’ is not subsumed into
generic categories of "vulnerability”, and to ensure that
“harassment” of disabled people is not given less weight
because it is described as “bullying” or other apparently
less serious behaviour.

In addition to monitoring, further qualitative research is
needed to unpack the ways in which disability impacts on
both those disabled people who are victims and those
who are accused of perpetrating anti-social behaviour and
to examine the good practice that exists.
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Chapter 1: Introduction

In December 2006 the Disability Rights Commission commissioned
researchers at Sheffield Hallam University to undertake a critical
review of the evidence base on disabled people’s experiences of
harassment and anti social behaviour within the social housing
context in Britain. In examining the evidence this report considers the
position of disabled people both as victims' of anti-social behaviour
and as alleged perpetrators.?

The review focuses on examination of the existing evidence base,
which has been supplemented by a limited amount of additional
empirical data. The review was designed with four key strands:

e A critical review of the literature

e An analysis of policies and procedures

e A survey of social housing providers

e Consultation with key stakeholders

The focus of the study is the whole of Britain, and where possible we
have sought to draw distinctions between the situation in England,
Wales and Scotland. Scrutiny of the existing evidence does not
always permit us to draw a distinction between the three countries.

The timeliness of the review

Issues around anti-social behaviour have been high on the political
agenda in Britain for at least 10 years, and have been matched by a
raft of legislation (see Chapter 2) and policy initiatives. While these
legal and policy measures may have the potential to address anti-
social behaviour and provide relief for victims of anti-social behaviour,
there is growing concern about the consequences of legal action for
alleged 'perpetrators'. For example, the National Association of

' Throughout the report the term victim has been used to refer to people who
have been either directly or indirectly affected by anti-social behaviour (they may
not, of course, view themselves as victims).

2We have used the term perpetrators, but in so doing acknowledge that simply
because allegations of anti-social behaviour are made against a particular person
does not mean that they have committed the behaviour, or if they have
committed it that the behaviour is necessarily anti-social.

12



Probation Officers has collected a number of cases studies which
point to a potential misuse of anti-social behaviour orders (ASBOs)
(NAPO, 2005).

Similarly there is some evidence to suggest that disabled people are
frequent victims of harassment and other forms of anti-social
behaviour within their communities, with levels of victimization
particularly acute for some impairment groups, such as people with
learning disabilities and mental health problems (Williams (1995),
Berzins et al (2003), DRC/Capability Scotland (2004)).

The timeliness of conducting this review now is also highlighted by
the coming into force in December 2006 of many provisions of the
Disability Discrimination Act (“DDA”) 2005 (see below) which means
that many public authorities, including local authorities and other
social landlords are currently considering the impact of their policies
and procedures in relation to disabled people.

The broad aim of the study is to bring together what is currently
known, to add further data to that base, and to identify gaps in
knowledge. It is thereby hoped it will provide a base line from which
further research can be taken forward and where appropriate provide
a basis for recommendations to inform the development of policy at
both a national and a local level

Why social housing?

This study focuses on anti-social behaviour in the context of social
housing. As the brief review in Chapter 2 indicates many of the legal
measures to tackle anti-social behaviour have been targeted at
tenants of social housing. Social housing providers, by which we
mean local authorities, arm’s length management organisations
(ALMOs) who have taken over the management of local authority
housing stock, and housing associations which are registered as a
social landlord with the appropriate regulatory body (the Housing
Corporation in England, the Welsh Assembly Government or
Communities Scotland) (referred to in this Report as RSLs), provide
only 19% of accommodation in Great Britain (Wilcox, 2007).
Notwithstanding this, the evidence suggests that those living in social
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rented housing are most at risk of perceiving high levels of anti-social
behaviour (Wood, 2004).

Further the evidence suggests that there is a significant number of
disabled people living in the social housing sector rendering them
potential recipients and beneficiaries of anti-social behaviour
interventions. In England and Wales census data indicates that in
46% (compared to 32% in the general population) of households
living in social rented housing, at least one person has a long term or
limiting illness, health problem or disability which limits their daily
activities or the work they can do, including problems that are due to
old age. In Scotland 29% of households containing at least one
member with a long-term iliness only and 28% of households
containing at least one disabled member, reside in a property which
is being rented from a local authority/ RSL in 2005, compared to just
11% of households containing no disabled members or members with
a long-term illness (Scottish Executive, 2006). Those with mental
health conditions are more than one and a half times more likely to be
living in rented accommodation than the general population (SEU,
2004, p.85)

The Disability Discrimination Act 2005

The coming into force of the DDA 2005 in December 2006 is
particularly significant in the context of this review. The Act makes a
number of amendments to the DDA 1995, including the imposition of
a general duty on public authorities when carrying out their functions
to have due regard to the:
o promotion of equality of opportunity between disabled people
and other people
o elimination of discrimination that is unlawful under the DDA
1995
o elimination of harassment of disabled people that is related to
their disability
o promotion of positive attitudes towards disabled people
encouragement of participation by disabled people in public life
o taking of steps to meet disabled people’s needs, even if this
requires more favourable treatment.

o
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The duty applies to all local authorities and also to the bodies
regulating local authorities and RSLs, e.g. the Housing Corporation.
Further the Disability Rights Commission has taken the view that this
general duty also applies to RSLs (DRC, 2006a, p.14).
In addition to the general duty, the 2005 Act imposes a number of
specific duties and under these local authorities and regulatory
bodies will have had to produce a Disability Equality Scheme and
Action Plan, by December 4, 2006. Although this specific duty does
not apply to RSLs, the Housing Corporation in England has stated
that (DRC 2006a, p. 15):
“Following publication of its own DES and Action Plan by
November 2006 the Corporation will expect associations to
develop appropriate Disability Equality Schemes and Action
Plans of their own during 2007, for publication from December
2007
Further because the duty applies to those bodies which monitor and
inspect local authorities, ALMOs and RSLs, compliance will be one
aspect which will be built into their monitoring and inspection regimes.

A further amendment by the DDA 2005 has introduced a requirement
on landlords to make a “reasonable adjustment” when requested to
provide auxiliary aids and services, to change practices, policies and
procedures and to change a term of the letting. A failure to provide
without justification such an adjustment if requested, is unlawful.

These measures undoubtedly mean that social landlords will have to
become much more aware of the impact on disabled people of their
policies and procedures to deal with anti-social behaviour.

Concepts, definitions and terminology

The focus of this review is concerned with disabled people’s
experiences of harassment and anti-social behaviour within the social
housing context in Britain. Below we attempt to clarify each of the key
terms in this statement and in so doing establish the parameters of
the review.

Anti-social behaviour

The most commonly used definition of anti-social behaviour is that
which appears in the Crime and Disorder Act 1998 (applicable in

15



England and Wales): ‘Acting in a manner that caused or was likely to
cause harassment, alarm or distress to one or more persons not of
the same household as (the defendant).” (See also equivalent
definition in the Anti-Social Behaviour etc. (Scotland) Act 2004). It is
this definition that applies when an application is made for an ASBO,
but other definitions used to trigger housing powers and duties are
provided in the Housing Act 1996 (amended by the Anti-social
Behaviour Act 2003 and applicable in England and Wales) which
refers to conduct “capable of causing nuisance or annoyance to any
person” (and/or the use of premises for unlawful purposes). The
Housing (Scotland) Act 2001, sitting somewhere between the two
refers to an action or course of conduct, “causing or likely to cause
alarm, distress, nuisance or annoyance.”

The question of accurately defining what is meant by ‘anti-social
behaviour’ has been an enduring concern for practitioners and
academic commentators alike. To help local practitioners in such a
task, the Home Office has established a typology of categories of
anti-social behaviour divided into four core areas: misuse of public
space; disregard for community/personal well being; acts directed at
people; and environmental damage (Harradine et al, 2004). Together,
these fours categories contain different behaviours defined as anti-
social. The Home Office one day count of anti-social behaviour
utilised the anti-social behaviour typology developed in Harradine et
al (2004) and referred to 19 categories of behaviour that constitute an
unrelated set of activities and conduct including loud music, dropping
litter, soliciting, drunken behaviour, taking drugs and verbal abuse.
There is no evidence, however, that these categories are widely used
by social housing providers. Despite this lack of clarity, commonly
attached to the concept of anti-social behaviour and perceived to
bring these diverse behaviours together are the following:

e |tis behaviour that is harmful to other people (but not including
immediate family members)

e ltis persistent and serious (that is, it is not a one off event and
is not of a trivial nature arising from ‘ordinary’ disputes of
everyday life).

e It does not necessarily constitute an infringement of the criminal
law
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e ltis (particularly in the case of children and young people) an
indicator of the risk that the perpetrator will move on to commit
criminal offences.

¢ |t constitutes a serious and widespread social problem and
therefore justifies the use of formal, legal intervention (Prior and
Paris, 2005).

Harassment

Harassment is often described as a personalised form of anti-social
behaviour, i.e. it is directed at the particular victim. This may occur
because of a specific characteristic of the victim, such as race or
sexuality or, as we are concerned with in this report, disability. Where
the targeted behaviour is also criminal this may be referred to as
“hate crime.” The criminal offence may be the stand-alone offence of
harassment under the Protection from Harassment Act 1997, under
which a course of conduct which amounts to harassment of another
and which the person knows or ought to know amounts to
harassment is a criminal offence. In addition under certain legislation
an offence may be “aggravated” because it is motivated by race hate,
homophobia or disability (see Criminal Justice Act 2003)

While these terms have specific definitions for the purposes of certain
legislation (e.g. the Protection from Harassment Act 1997 and the
Crime and Disorder Act 1998 and Criminal Justice Act 2003), they
may also be used as more general terminology in different ways.

Disability

Definitions of 'disability' have been a major focus for debates and

consequently definitions have undergone a number of changes and

modifications. The DDA 1995, and in particular the requirements of

the 2005 Act are premised on a social model of disability, i.e. that:
“people with impairments are disabled by physical and social
barriers. The 'problem’' of disability results from social structures
and attitudes, rather than from a person’s impairment or
medical condition.” (DRC2006b, p.9).

Given that providers of social housing are subject to the duties
imposed by the DDA we have used as a starting point the definition of
disability in the Disability Discrimination Act 1995 (as amended). The
DDA defines disability (Part I) as “a physical or mental impairment,
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which has a substantial and long-term adverse effect on [the] ability
to carry out normal day-to-day activities”. Persons who have cancer,
multiple sclerosis or HIV are deemed to have a disability. Impairment
covers both physical and mental impairments, including sensory
impairments such as those affecting sight or hearing, and in the case
of mental impairments, those relating to mental functioning such as
learning disabilities. Certain conditions are specifically excluded from
the definition, some of which are relevant to the consideration of anti-
social behaviour. They include:

o Addiction to or dependency on alcohol, nicotine or any
other substance;
Tendency to set fires
Tendency to steal
Tendency to physical or sexual abuse of other persons
Exhibitionism
Voyeurism

0O O O O O

The definition in the DDA is broad in its coverage of potential
impairments, however, the term itself is not always used precisely in
this way by those writing about disability. It has not been possible to
identify in all the studies accessed what definition of disability is being
used.

Further, although the requirements of the Disability Equality Duty
have and will (hopefully) focus those working in social housing on the
DDA definition, it is more common for social housing providers to
currently use the term “vulnerability” in referring to tenants with
“special needs” (see DRC 2006a, p.12). This language stems from
the Supporting People programme which provides “vulnerable people
the opportunity to improve their quality of life by providing a stable
environment which enables greater independence.”

Methodology

As noted above, the research has four key strands:
e A critical review of the literature
e An analysis of policies and procedures

® Introduction to Communities and Local Government Website for Supporting
People (http://www.spkweb.org.uk/), (last accessed 14/03/2007).
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e A survey of social housing providers
e Consultation with key stakeholders

These are outlined briefly here. For a full description see Appendix,
below.

Strand one: a critical review of published literature

Strand one formed the foundation of the review. A thorough, robust
and methodical search was undertaken in order to identify literature
relating to disabled people’s experiences of harassment and anti-
social behaviour within the social housing environment in Britain. The
aim of the search was to generate as comprehensive a list as
possible of literature which may be suitable for answering the key
research questions. In order to identify all published literature
pertinent to the review, we developed a search strategy that was
sufficiently sensitive and broad to capture what is inferred by the core
concepts contained in the main review question, namely: 'anti-social
behaviour'; 'harassment’; 'disability'; and 'social housing'.

Strand two: Scrutiny of national guidance and local antisocial
behaviour policy and procedures

This strand combines two key elements. First, a critical review of
policy guidance issued by the Department for Communities and Local
Government (and its predecessors), the Home Office, the National
Assembly for Wales, the Scottish Executive as well as statutory
national agencies, such as the Housing Corporation and
Communities Scotland on the implementation of specific legal
measures relevant to the research and the development of anti-social
behaviour policy and procedures. Secondly, an analysis of a sample
of individual policy and procedures from a range of RSLs and local
authorities across the three countries.

Strand three: A survey of social housing providers
Complimenting stage two of the review, an online survey was
distributed to a sample of social landlords in order to both collect
valuable baseline evidence of current data collection and monitoring
methodologies on disability used by social housing organisations as
well as ascertain additional information on the level of training and
awareness of disability issues among housing officers. The survey
was distributed to 265 members of the Social Landlords Crime and
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Nuisance Group (SLCNG) and, given that SLCNG does not cover
Scotland, an additional sample of 20 Scottish landlords were selected
for inclusion in the study. We also selected a separate sample of 30
social landlords who specialised in providing housing specifically for
disabled people.? The overall response rate from 'non-specialist'
providers was 25% (70) and 23% (7) from 'specialist' providers. This
is not a large enough data set to provide detailed analysis, but it is
large enough to be confident that the data is indicative of general
trends.

Strand four: Consultation with key stakeholders

In order to test out the findings from the study with both disabled
people, social landlords and other stakeholders, we held three focus
group discussions as detailed below:

Focus group 1: 12 parents of young people and adults with Asperger
Syndrome

Focus group 2: Nine disabled people with a range of visible and
invisible impairments (some of whom were social housing tenants)
Focus group 3: Nine people including those responsible for the
development of anti-social behaviour strategies, policies and
procedures across both local authorities and RSLs in England, and a
representative of a consultancy service providing anti-social
behaviour related disability awareness training to social landlords.

Outline of report

In the remainder of the report we first set out in Chapter 2 the legal
framework within which social landlords operate when tackling anti-
social behaviour. The particular impact of the Disability Discrimination
Act 1995, ss.22 and 24 on the operation of that legal framework is
then discussed, together with the relevant case law and the literature
to which that case law has given rise.

* These specialist providers were identified from lists provided by their regulatory
body as specifically providing units for people with mental health problems,
learning disabilities and people with physical or sensory impairments. Those
identified as non-specialist providers may be housing those with such
impairments, but were not identified as having housing specifically for this
purpose.
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Chapter 3 looks at the ways in which disability is dealt with by central
government guidance on interventions to deal with anti-social
behaviour, before moving onto consideration of how the policies and
procedures of social landlords deal with it. Finally, in Chapter 3 we
discuss a number particular issues: the monitoring of disability issues
at both a national and local level and the provision of training and
partnership working.

Chapters 4 and 5 consider respectively the evidence which is
available on the extent to which disabled people may be either
victims or perceived to be perpetrators of anti-social behaviour and
harassment.

In the final Chapter 6, we draw together our conclusions and make
some recommendations.
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Chapter 2: Legal frameworks and literature

In this Chapter we examine the legal framework which governs the
regulation of anti-social behaviour, before moving on to the provisions
of the Disability Discrimination Act (DDA) 1995 ss.22 — 24. These
place on landlords a specific non-discrimination duty in relation to
their activities. These provisions have been subject to important
decisions in the courts, which govern the way that social landlords
operate.

The legal framework governing anti-social behaviour

The legal framework governing anti-social behaviour is extremely
complex, particularly since, given the nature of the behaviour, there is
inevitably a cross-over with criminal law provisions. In this instance
our focus is social housing, so we have limited our discussion to the
measures open to social landlords and a limited number of other
measures open to local authorities or the police which also interfere
with occupation of the home or conduct in and around the home.

Most tenants of social landlords in England and Wales have security
under either the Housing Act 1985 (secure tenants) or the Housing
Act 1988 (assured tenants). In Scotland, most tenants have a
Scottish secure tenancy under the Housing (Scotland) Act 2001. All
these statutory regimes make provision for tenants to be evicted in
certain prescribed circumstances relating to instances of anti-social
behaviour, providing the behaviour can be proved and that the
relevant judge/sheriff considers that it is reasonable to make the
order. The relevant Acts also make provision for tenants to be
demoted to a lesser form of security as an alternative to eviction. In
Scotland any such demotion must also be accompanied by the offer
of some form of tenancy support.

In England and Wales social landlords have been given specific
injunction powers to order both tenants and in certain circumstances
non-tenants to cease to behave in an anti-social manner. In addition
they may also seek to have a power of arrest and/or an exclusion
order attached to the injunction.
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Perhaps the most notorious legal measure has been anti-social
behaviour order (ASBO), introduced in England, Wales and Scotland
by the Crime and Disorder Act 1998. In England and Wales it has
been possible, since their introduction, to obtain an ASBO against
anyone from the age of 10 upwards, whereas in Scotland they were
initially only available against adults. Since 2002 the power to apply
for an ASBO has been extended in England and Wales to RSLs, and
from 2007 ALMOs and Tenant Management Organisations are to be
given the power to apply. In Scotland the relevant provisions are now
contained in the Anti-social Behaviour etc. (Scotland) Act 2004. This
Act extended the power to apply for ASBOs to RSLs, and also
permitted applications to be made in relation to children from age 12
upwards.

It is also worth noting that, although not strictly a “legal remedy,”
many social landlords have also adopted the use of acceptable
behaviour contracts or agreements. These are
“a written agreement between an anti-social behaviour perpetrator
and their local authority, Youth Inclusion Support Panel, landlord
or the police.
ABCs are usually used for young people but can also be used for
adults.
The ABC consists of a list of anti-social acts that the offender
agrees not to continue and outlines the consequences if the
contract is breached.” Home Office website.”

A number of other powers are also relevant, these include dispersal
orders used to prevent groups congregating in areas where there has
been anti-social behaviour, and closure orders for premises used in
connection with Class A drugs (England and Wales) or serious and
persistent nuisance (Scotland).

Figure 1 provides a summary of the measures, noting the relevant
legal provision, who is given the relevant power, and the different
countries in which they operate.

5 http://www.homeoffice.gov.uk/anti-social-behaviour/penalties/acceptable-

behaviour-contracts/?version=1 (last accessed 16.3.2007).
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Figure 1: Legal measures to tackle anti-social behaviour

Measure | Description |Legislation | Organisations | Country
which can of
use operation
Eviction Evicting Housing Local England,
tenant from Acts, 1985, | authorities and | Wales
home. Order | 1988, RSLs and
may be Housing Scotland
suspended on | (Scotland)
terms relating | Act 2001
to the
behaviour
Demotion | Demotion of a | Housing Local England,
tenant with Acts 1985, | authorities and | Wales
security of 1988, 1996 | RSLs and
tenure to a (as Scotland
lesser amended)
security which | Housing
means the (Scotland)
tenant can be | Act 2001
evicted
without
having to
prove
grounds for
possession.
Injunction | A civil order Housing Act | Local England
requiring a 1996, as authorities and | and
tenant or amended RSLs Wales

other person
to desist from
behaviour
which is a
nuisance or
annoyance
and which
interferes with
the landlords
housing
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management

functions.
Anti-social | A civil order Crime and | Local England,
behaviour | preventing Disorder authorities, Wales
order behaviour Act 1998, police, and and

which causes | as RSLs Scotland

‘harassment, | amended

alarm or (E&W)

distress.” Anti-social

Breach is a Behaviour

criminal etc.

offence. (Scotland)

Act 2004

Closure A court order | Anti-social | Police England
orders closing Behaviour and
(Drugs) premises Act 2003 Wales

where they

are used in

connection

with Class A

drugs and

there has

been disorder

or serious

nuisance
Closure A court order | Anti-social | Police Scotland
orders closing Behaviour
(anti- premises for | etc.
social up to 3 (Scotland)
behaviour) | months in Act 2004

cases of anti-

social

behaviour

where it has

been

significant,

serious and

persistent
Dispersal | An order Anti-social | Police England
Orders relating to a Behaviour Wales
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particular Act 2003 and

area where Anti-social Scotland
there has Behaviour

been anti- etc.

social (Scotland)

behaviour Act 2004
permitting the
police to
require
groups to
disperse and,
in England
and Wales
only, giving
them power
to accompany
young people
home if found
in the area
after 9 p.m.

The use of legal remedies

The use of the relevant legal powers by social landlords has been
documented in a number of publications (see most recently Respect,
2007 in England and Wales and on ASBOs in Scotland, DTZ Pieda
Consulting and Heriot Watt University, 2005) In general these
publications indicate an increasing use of legal remedies by social
landlords. Further where applications are made to court they are
generally successful. Thus the National Audit Office reported that in
England and Wales between April 1999 and June 2004 only 1.4% of
applications for ASBOs were refused (NAO, 2006). It may be noted,
however, that a higher level of rejection of applications occurs in
Scotland, where 38% of applications are rejected (DTZ Pieda
Consulting and Heriot Watt University, 2005). Success rates in
possession cases in England and Wales are also high with over 80%
resulting in either an outright or a suspended possession order, while
95% of injunction applications are also granted (Hunter et al, 2000).

The Disability Discrimination Act 1995

26




The use of legal remedies against tenants who are disabled is
constrained by the DDA 1995, ss.22 — 24. For the Act to apply the
disability must fall within the DDA definition (see further Chapter 1,
above).

Section 22(3)(c) of the DDA 1995 provides that:

“(3) Itis unlawful for a person managing any premises to
discriminate against a disabled person occupying those
premises—

(c) by evicting the disabled person, or subjecting him to any
other detriment.”

Discrimination is defined in s.24, which also provides a “defence” to
discrimination if the treatment is justified:

“(1) For the purposes of [sections 22 and 22A], a person (“A”)
discriminates against a disabled person if—

(a) for areason which relates to the disabled person's
disability, he treats him less favourably than he treats or would
treat others to whom that reason does not or would not apply;
and

(b) he cannot show that the treatment in question is justified.

(2) For the purposes of this section, treatment is justified only
if—

(a) in A's opinion, one or more of the conditions mentioned in
subsection (3) are satisfied; and

(b) itis reasonable, in all the circumstances of the case, for
him to hold that opinion.

(3) The conditions are that—

(a) inany case, the treatment is necessary in order not to
endanger the health or safety of any person (which may include
that of the disabled person);
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As pointed out by Cobb (2006) it was not until 8 years after the
passing of the legislation that the impact of the DDA on the capacity
of social landlords to take action against disabled people became
apparent. This followed the publicity for the case of North Devon
Homes v. Brazier [2003] EWHC 574; [2003] HLR 59. This High Court
decision was then quickly followed the next year by a Court of Appeal
decision in Manchester City Council v. Romano [2004] EWCA Civ
834; [2004] H.L.R. 47. Cobb (2006) continues that the litigation in the
Brazier case, where the social landlord was unable to obtain
possession because of a failure to consider the implications of the
tenant’s disability, came as a “considerable shock to social landlords
who had apparently failed to appreciate the impact of the DDA upon
housing management before this point.”

The effect of the decision in Romano, however, was to limit the
practical impact which the Act might have. In Brazier, discrimination
was found to occur where a tenant, whose behaviour is caused by
the disability is treated in a different way from a person without that
disability and who would accordingly not act in the same way. This
was followed in Romano, but the Court of Appeal made it relatively
easy for landlords to justify the discriminatory treatment. This is
because the Court of Appeal took a wide view of the meaning of
health, so that the impact of any behaviour is likely to make the less
favourable treatment necessary in order not to endanger the health of
any victim of the anti-social behaviour.

Section 22(3)(c) applies to persons managing premises in relation to
possession action or subjection to “any other detriment”. In Romano,
the Court of Appeal indicated that although sending a warning letter
to a tenant is not subjecting him to a detriment, once the possession
process is initiated by the service of a notice of seeking possession
the DDA is brought into play. It is also suggested that obtaining an
injunction also falls within the definition of “detriment”. The Court did
not consider whether entering into an acceptable behaviour
agreement or seeking an ASBO would also qualify, and there must
be some doubt about these. An acceptable behaviour agreement
may not fall within the definition of a detriment. Further it may be
argued that in both the case of an agreement and an ASBO the
landlord is not acting as a person managing premises, but in a wider
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community safety role. None of these questions, have, however,
been tested in the courts.

The response to the decision in Romano in the legal press was a
number of articles which gave practical guidance on how social
landlords should respond (see e.g. Marsh and Bhaloo, 2005,
Murdoch, 2004, Arden, 2004). Typical of this is the guidance in Marsh
and Bhaloo, (2005, p.159) which recommends that landlords should
go through a series of steps which should be carefully documented
when the decision to take action is made “so as to ensure that it can
be objectively justified.” They continue that “the following points must
be dealt with:

o

o

o

In making the decision whether or not to proceed, explicit
consideration must be given to the question of whether or
not the prospective defendant is suffering [sic] from a
disability, whether by virtue of mental health problems or
otherwise.

A view needs to be formed about whether or not the
prospective defendant has the capacity to understand the
nature of the proposed proceedings and the order which is
sought. If it is concluded that such an understanding exists,
then the basis for that belief needs to be spelt out in the
record of the decision taken.

A view needs to be taken about whether or not the
prospective defendant’s behaviour (whether it be noise
nuisance, threats, criminal activities, and so on) is
symptomatic of a disability. If the prospective defendant may
have mental health issues, and the behaviour complained of
does not appear to relate to, or be symptomatic of, any
disability, that should be noted.

Even if the prospective defendant has a disability, and the
behaviour complained of is symptomatic of such a disability,
the action can be justified by reference to the effect of the
prospective defendant’s behaviour on other residents and
the health or safety of other persons. Such effects on third
parties need to be analysed and recorded and not just
assumed.”
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None of the literature which has explicitly considered the impact of
the decisions in Brazier and Romano, however, gives any indication
of the number of cases it affects or whether social landlords have
taken on board this advice.

Our own survey of social landlords asked landlords how frequently in
the last 12 months they had considered the application of the DDA.
All had done so at least once, and just over half had done so more
than 6 times (see Graph 1). This indicates an awareness of the
applicability of the DDA amongst social landlords, and that it is not an
uncommon occurrence for landlords to be considering its application.
We do not have any evidence, however, as to the proportion of cases
to which it is applied or the affect of its consideration.

Graph 1: No of cases in which DDA had been
considered in past 12 months (all landlords: n=77)
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The majority of landlords (79% of non-specialist providers) reported
applying the same criteria to cases involving ASBOs or ABCs.
Although the majority of organisations were still likely to consider
ss.22 and 24 in at least some cases that involved ABCs or ASBOs;
over one fifth of non-specialist providers (21%) reported never having
done so.

Conclusion

There is a wide range of legal action which may be taken to combat
anti-social behaviour and harassment. The evidence would suggest
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that in most cases when a legal order is sought it is granted.
However, in some instances social landlords may, prior to taking such
action, consider whether the prospective defendant is disabled and
the applicability of the DDA 1995. At the moment there is no evidence
as to how this affects decision-making by landlords, although the
evidence from our own survey is that it is relatively regularly
considered by them, with over half of landlords having considered it
more than five times in the previous 12 months. In relation to ABCs
and ASBOs although it has been applied by some social landlords to
their decision-making the evidence is that this happens less
frequently.

There is no evidence as to whether non-housing organisations in

considering the use of ABCs or ASBOs or other remedies regularly
consider the application of the DDA.
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Chapter 3: Disability in national guidance and local policies and
procedures

The continuing political and policy interest in anti-social behaviour
has meant that there is a large range of government guidance which
is now available about how agencies should tackle anti-social
behaviour and use the legal remedies which are now available.
Further social landlords in England and Wales, and local authorities
in Scotland are under statutory obligations to publish polici